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DETAILED ACTION 

1 . In view of the Appeal Brief filed on 1/29/07, PROSECUTION IS HEREBY 
REOPENED. New grounds of rejection are set forth below. 

To avoid abandonment of the application, appellant must exercise one of the 
following two options: 

(1) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply 
under 37 CFR 1 . 1 1 3 (if this Office action is final); or, 

(2) initiate a new appeal by filing a notice of appeal under 37 CFR 41.31 followed 
by an appeal brief under 37 CFR 41 .37. The previously paid notice of appeal fee and 
appeal brief fee can be applied to the new appeal. If, however, the appeal fees set forth 
in 37 CFR 41.20 have been increased since they were previously paid, then appellant 
must pay the difference between the increased fees and the amount previously paid. 

A Supervisory Patent Examiner (SPE) has approved of reopening prosecution by 
signing below: 

TERREL MORRIS 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 1700 

2. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 




Claim Rejections - 35 USC § 102/103 
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3. Claims 1 -23,48-71 and 99 - 1 15 are rejected under 35 U.S. C. 102(b) as 
anticipated by or, in the alternative, under 35 U.S.C. 103(a) as obvious over Cheng (US 
6,342,565). 

Cheng et al. is directed to elastic fibers and articles made therefrom (Title). 

As to claims 1 , 48 and 99, Cheng et al. teach that the composition comprises 5 - 
1 00% first polymeric component and 0 - 95% second polymeric component (column 7, 
lines 5-15). The first component comprises a random copolymer having a narrow 
compositional distribution (column 5, lines 35 - 45) preferably with propylene 
sequences (column 6, lines 35 - 45). The heat of fusion of the first component is less 
than 45 J/g (column 6, lines 20 - 35). The Examiner equates the first component to 
Applicant's "first component". The second component comprises a propylene that is 
primarily crystalline (column 10, lines 30 - 45), preferably an isotactic polypropylene 
homopolymer or propylene copolymer (column 10, lines 45 - 50). Cheng et al. teach 
that the fibers have a low level of set, preferably less than 1 30% (column 3, lines 55 - 
68 and column 4, lines 1 - 10). Cheng et al. teach that the fibers can be used in melt- 
blown and spunbonded nonwovens (column 16, lines 35 -69). 

As to claims 2 - 3, 49 - 50, 100 - 101, 107 - 108, Cheng et al. teach that the 
fibers have a low level of set, preferably less than 130% (column 3, lines 55 - 68 and 
column 4, lines 1-10). 

As to claims 4 - 6, 51 - 53, 1 02 - 1 04, 1 09 - 1 1 1 , Cheng et al. teach that the 
elongation is up to 400% (column 4, lines 1-10). 
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As to claims 8 and 55, Cheng et al. teach that the first component can have 
crystallizable stereoregular propylene sequences (column 5, lines 35 - 45), wherein the 
component is isotactic (column 6, lines 35 - 45). 

As to claims 9-10 and 56 - 57, Cheng et al. teach that the first component 
comprises a random copolymer having a narrow compositional distribution (column 5, 
lines 35 - 45). Cheng et al. teach that the first component comprises ethylene (see 
claim 6). 

As to claims 1 1 and 58, Cheng et al. teach that the first component comprises a 
random copolymer having a narrow compositional distribution (column 5, lines 35-45) 
and the melting point distribution is 0 - 105 C (column 6, lines 30 - 35). 

As to claims 12 and 59, Cheng et al. teach that the alpha-olefin content of 
ethylene in the first component is less than 20% by weight (see claim 6). 

As to claims 1 3 - 1 5, 60 - 62 and 106, Cheng et al. teach that the heat of fusion 
of the first component is less than 45 J/g (column 6, lines 20 - 35) and the melting point 
distribution is 0 - 105 C (column 6, lines 30 - 35). 

As to claims 16 and 63, Cheng et al. teach that the polydispersity index is 
between 1 .5 - 40, preferably 1 .8 - 3 (column 6, lines 45 - 50). 

As to claims 18 and 65, Cheng et al. teach that the second component can be 
made by Ziegler-Natta catalyst or metallocene catalyst systems (column 1 1 , lines 25 - 
40). 

As to claim 19 and 66, Cheng et al. teach that the polydispersity index is between 
1 .5 - 40 (column 1 1 , lines 10-15). 
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As to claims 20 and 67, Cheng et al. teach that the melting point of the second 
component is greater than 110 C (column 10, lines 35-45). 

As to claims 21-23 and 68 - 70, Cheng et al. teach that the composition 
comprises 5 - 100% first polymeric component and 0 - 95% second polymeric 
component (column 7, lines 5 -15) and preferably contains 75 - 98% of the first 
polymeric component (column 7, lines 10-15). 

As to claim 71 , While it is noted that the claim recites an intended use as an 
article component of a hygiene product, medical product or a consumer product, a 
recitation of the intended use of the claimed invention must result in a structural 
difference between the claimed invention and the prior art in order to patentably 
distinguish the claimed invention from the prior art. If the prior art structure is capable of 
performing the intended use, then it meets the claim. See In re Casey, 152 USPQ 235 
(CCPA 1967) and In re Otto, 136 USPQ 458, 459 (CCPA 1963). 

As to claim 113, Cheng et al. teach that, during meltblowing the composition, the 
composition is made into fibers and then immediately afterwards collected to form a 
fabric (column 16, lines 35 - 50). 

As to claim 1 14, Cheng et al. teach that the fibers can be crimped (column 16, 
lines 20 -35). 

As to claim 1 1 5, Cheng et al. teach that the fibers can be 7 - 200 mm long 
(column 16, lines 25-35). 

Cheng et al. teaches the claimed invention above but fails to teach anisotropic 



Application/Control Number: 10/716,306 Page 6 

Art Unit: 1771 

elongation of the nonwoven fabric and first component having a MFR of 5 - 5000. It is 
reasonable to presume that the anisotropic elongation of the nonwoven and the first 
component having a MFR of 5 - 5000 is inherent to Cheng et al. Support for said 
presumption is found in the use of like materials (i.e. Cheng et al. teach that the 
composition for use in fibers or nonwoven materials comprises 5 - 100% first polymeric 
component and 0 - 95% second polymeric component where the first component 
comprises a random copolymer having a narrow compositional distribution preferably 
with propylene sequences and has a heat of fusion of less than 45 J/g and a second 
component comprises a propylene that is primarily crystalline, preferably an isotactic 
polypropylene homopolymer or propylene copolymer and a low level of set) which would 
result in the claimed properties. The burden is upon the Applicant to prove otherwise. In 
re Fitzgerald 205 USPQ 594. In addition, the presently claimed properties would 
obviously have been present once the Chen et al. product is provided. Note In re Best, 
195 USPQ at 433, footnote 4 (CCPA 1977). 



Claim Rejections - 35 USC § 103 

4. Claims 24-47 and 89 - 98 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Cheng (US 6,342,565). ^ 
As to claims 24 and 89, Cheng et al. teach that the composition comprises 5 - 
100% first polymeric component and 0 - 95% second polymeric component (column 7, 
lines 5-15). The first component comprises a random copolymer having a narrow 
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compositional distribution (column 5, lines 35 - 45) preferably with propylene 
sequences (column 6, lines 35 - 45). The heat of fusion of the first component is less 
than 45 J/g (column 6, lines 20 - 35). The Examiner equates the first component to 
Applicant's "first component". The second component comprises a propylene that is 
primarily crystalline (column 10, lines 30 - 45), preferably an isotactic polypropylene 
homopolymer or propylene copolymer (column 10, lines 45 - 50). Cheng et al. teach 
that the fibers have a low level of set, preferably less than 1 30% (column 3, lines 55 - 
68 and column 4, lines 1 - 10). 

As to claims 25 - 26 and 90 - 91 , Cheng et al. teach that the fibers have a low 
level of set, preferably less than 130% (column 3, lines 55 - 68 and column 4, lines 1 - 
10). 

As to claims 27 - 29 and 92 - 94, Cheng et al. teach that the elongation is up to 
400% (column 4, lines 1-10). 

As to claim 31 , Cheng et al. teach that the first component can have 
crystallizable stereoregular propylene sequences (column 5, lines 35 - 45), wherein the 
component is isotactic (column 6, lines 35 - 45). 

As to claims 32 - 33, Cheng et al. teach that the first component comprises a 
random copolymer having a narrow compositional distribution (column 5, lines 35 - 45). 
Cheng et al. teach that the first component comprises ethylene (see claim 6). 

As to claim 34, Cheng et al. teach that the first component comprises a random 
copolymer having a narrow compositional distribution (column 5, lines 35-45) and the 
melting point distribution is 0 - 1 05 C (column 6, lines 30 - 35). 
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As to claim 35, Cheng et al. teach that the alpha-olefin content of ethylene in the 
first component is less than 20% by weight (see claim 6). 

As to claims 36 - 38, Cheng et al. teach that the heat of fusion of the first 
component is less than 45 J/g (column 6, lines 20 - 35) and the melting point 
distribution is 0 - 105 C (column 6, lines 30 - 35). 

As to claim 39, Cheng et al. teach that the polydispersity index is between 1 .5 - 
40, preferably 1.8-3 (column 6, lines 45 - 50). 

As to claim 41 , Cheng et al. teach that the second component can be made by 
Ziegler-Natta catalyst or metallocene catalyst systems (column 1 1 , lines 25 - 40). 

As to claim 42, Cheng et al. teach that the polydispersity index is between 1 .5 - 
40 (column 1 1 , lines 10-15). 

As to claim 43, Cheng et al. teach that the melting point of the second 
component is greater than 1 10 C (column 10, lines 35 - 45). 

As to claims 44 - 46 and 96 - 98, Cheng et al. teach that the composition 
comprises 5 - 100% first polymeric component and 0 - 95% second polymeric 
component (column 7, lines 5-15) and preferably contains 75 - 98% of the first 
polymeric component (column 7, lines 10-15). 

Chen et al. teach the formation of spun-bonded and melt-blown fabrics from the 
composition described above but fail to teach that the composition is used in a structure 
that is in the form of a laminate, specifically combinations of spunbonded and meltblown 
layers. It would have been obvious to one of ordinary skill in the art to create laminates 
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using the spunbonded and meltblown fabrics of the invention in order expand the 
number of end uses depending on the desired properties and strength requirements. 

Cheng et al. teaches the claimed invention above but fails to teach anisotropic 
elongation of the nonwoven fabric and first component having a MFR of 5 - 5000. It is 
reasonable to presume that the anisotropic elongation of the nonwoven and the first 
component having a MFR of 5 - 5000 is inherent to Cheng et al. Support for said 
presumption is found in the use of like materials (i.e. Cheng et al. teach that the 
composition for use in fibers or nonwoven materials comprises 5 - 100% first polymeric 
component and 0 - 95% second polymeric component where the first component 
comprises a random copolymer having a narrow compositional distribution preferably 
with propylene sequences and has a heat of fusion of less than 45 J/g and a second 
component comprises a propylene that is primarily crystalline, preferably an isotactic 
polypropylene homopolymer or propylene copolymer and a low level of set) which would 
result in the claimed properties. The burden is upon the Applicant to prove otherwise. In 
re Fitzgerald 205 USPQ 594. In addition, the presently claimed properties would 
obviously have been present once the Chen et al. product is provided. Note In re Best, 
195 USPQ at 433, footnote 4 (CCPA 1977). Reliance upon inherency is not improper 
even though the rejection is based on Section 103 instead of 102. In re Skoner, et al. 
(CCPA) 186 USPQ 80. 



Response to Arguments 
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5. Applicant's arguments with respect to claims 1-71 and 89 - 1 15 have been 
considered but are moot in view of the new ground(s) of rejection. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jennifer A. Chriss whose telephone number is 571-272- 
7783. The examiner can normally be reached on Monday - Friday 8 am - 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on 571 - 272-1478. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-91 99 (IN USA OR CANADA) or 571 -272-1 000. 




Jennifer Chriss 
June 6, 2007 




TERREL MORRIS 
SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 1700 



